that once other officers got there, "They pulled a rifle or something out from
underneath him." He also said the patrol car had its flashing lights on.

9.

John Doe #11

John Doe #11 was contacted on October 22, 2013, at the home
of Jane Doe #6 and John Doe #10, and told police he didn't want to be
interviewed.
On October 23, 2013, John Doe #11 approached Santa Rosa
Police Department detectives while they were collecting evidence at the
shooting scene, which was across the street from his house. He was agitated
when he spoke to officers and told detectives that at the time of the shooting,
he was in the backyard of his house and heard shots. He did not indicate
whether he saw anything. On the evening of October 23, 2013, John Doe
#11 was interviewed by a local news station. John Doe #11 told the news
reporter he witnessed the entire shooting and saw deputies shooting Andy
Lopez when he was on the ground.
On October 24, 2013, John Doe #11 had an encounter with police
who he told that his true statement to the media was edited. He told them
that he was in the back yard of his house when he heard two to three shots.
He then heard more shots and cops yelling. He said he ran out and saw the
"dude" on the ground. He said that police yelled at him to get back, and he
ran through his back yard, jumped the fence and left the area. John Doe #11
also said he knew Andy and had watched him grow up, since they lived in
same neighborhood. Further investigation by officers indicated that Doe #11
was not familiar with Andy, discrediting any prior statement regarding
observations of the shooting.

10.

John Doe # 12

John Doe #12 was at his kitchen table when he heard a brief chirp
of a siren. He described the siren as "it wasn't like the warble, it was just a
constant stream siren, but real short." Approximately five seconds later he
heard seven quick shots, "it sounded just like a nail gun, like somebody was
nailing off a roof where you didn't have to pause." He said he was too far
away to have heard any yelling, but he could not say whether or not somebody
was yelling.

11. John Doe #13
John Doe #13 was in his house when he heard a quick "blurp" of
a siren, immediately followed by "voices being raised, and shouting." He then
heard three to four loud pops.
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12. John Doe #14
John Doe #14 was in his home, north of the shooting, when he
heard "forceful talking." Shortly thereafter he heard six to seven shots from
one gun. He exited his residence and saw one deputy standing behind the
door of his car with his gun drawn using his car door as shield. He told
investigators, "I would have used my door as a shield too" in a gunfight, and
it "looked like" he was trying to protect himself. He said that deputy told him
to go back inside his house for safety.

13. John Doe #15
John Doe #15 lived with his sister Jane Doe #1 and was resting
in his upstairs bedroom when he heard a police siren. John Doe #15 stated
the siren was short, lasting approximately three seconds. He then heard four
gunshots. He walked to the bedroom window which overlooks Moorland Ave.
and looked out. He saw two deputies standing next to their open car doors.
He also heard someone yelling but could not determine who yelled or what
they were saying. Other deputies arrived at the scene and he saw one deputy
walk from the north towards the person he saw on the ground and pick up
what he believed to be a rifle. He said that nothing about the rifle made him
believe it was a toy.
At some point a deputy started doing chest
compressions on a male lying on the ground.

14. John Doe # 16
John Doe #16 was in the living room of Jane Doe #l's house when
he heard four gunshots.
He said at that point, John Doe #15 came
downstairs and they both went outside. At that point, he said he saw two
Sheriff's deputies standing outside their car with the doors open, pointing their
guns toward a person lying on the ground. He heard them shouting at the
person lying on the ground but he could not understand what they were saying
because he does not speak English. Less than ten minutes after the shooting,
he saw a second Sonoma County Sheriff's deputy car pull up just to the right
of the first car. He also saw police officers arriving from the north on
Moorland Ave. He could also see a long gun lying next to Andy on the ground.
He said it appeared to be a real gun and when the deputies approached the
Andy on the ground, one of them moved it off to the side with his foot.

J.

Post Incident Observations of Deputy Gelhaus

Immediately after the shooting, Deputy Gelhaus reacted in accordance with
his departmental training. He promptly notified Dispatch that shots were
fired and he started to triage his situation: maintaining a visual on Andy and
the gun; asking for back-up, so they could safely remove the threat (gun) and
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approach Andy; requesting that medical respond, Code 3; directing arriving
officers were to go and starting to set up a perimeter and check for other
witnesses or shots, etc. It was only after other units arrived and took control
of the scene that Deputy Gelhaus could disengage from his role of directing
the scene. Research has shown that for officers to perform at an expert level,
they must develop abilities to rapidly identify and, with little conscious effort,
drive forward workable solutions to problems they face.17
A Sergeant on scene observed Gelhaus to appear distraught, and pretty
shaken.
A civilian witness, John Doe #4, noted that he appeared "not happy"
with the situation, and looked as if he said "oh my God, what I did."
Deputy
Gelhaus' post-incident
conduct can be characterized
as
professional and appropriate under the circumstances.
There were no reports
of Deputy Gelhaus having been angry, hostile or out-of-control at any point.
Deputy Gelhaus was cooperative with this investigation and Santa Rosa Police
Department
interviewers after the incident.
The audio recording of his
interview with Santa Rosa Police Department detectives within hours of this
incident recorded his voice crack and expressions of emotion are made as he
describes his thought that he or his partner were going to get shot just prior
to firing his weapon.

K.

Autopsy

A second autopsy was performed by a pathologist, Dr. Jay Chapman,
who was retained by the Lopez family. That autopsy was posted on the
internet, and copies have been handed out at multiple public events. This
office became aware of it and downloaded a copy for review in connection with
this investigation.
Ordinarily extensive detail regarding cause of death
wounds would not be released to the public out of respect to the family.
However, a number of assumptions have been made by some members of the
community based on misunderstandings and misinterpretations. Thus it has
been deemed appropriate to comment on the contents of the autopsy report
prepared, and on subsequent interpretations of that report.
On October 24, 2013, a post mortem examination was conducted by Dr.
Arthur Josselson, a medical doctor certified in the area of forensic pathology.
He determined the cause of death as a "gunshot wound of chest and gunshot
wound of abdomen and chest, (minutes.)"
The autopsy exam showed that Andy Lopez suffered seven gunshot
wounds to his body. All of the wounds travelled from the right to the left.
The following description refers to the order in which Dr. Josselson examined
17 Dr. Wiiiiam Lewinsky, report to Sonoma County District Attorney, page 8.
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and subsequently described the wounds in his report, not the order in which
the wounds were actually sustained:
•

Gunshot wound #1 entered through the right chest area (near right
nipple), traveling through the right lung, through the aorta, and
lodging into the left lung.
A round was recovered at the end of
this bullet trajectory.
This gunshot wound resulted in fatal
injuries.

•

Gunshot wound #2 entered through the right hip area and traveled
upward through the liver, right lung, and lodged into the soft tissue
of the upper back.
A round was recovered at the end of this bullet
trajectory.
This gunshot wound resulted in fatal injuries.

•

Gunshot wound #3 entered through the lower right buttocks and
traveled through and lodged into the left pelvis area. A round was
recovered at the end of this bullet trajectory.
This gunshot wound
was not fatal.

•

Gunshot wound #4 entered through the upper right buttocks area
and traveled upward towards the lower back area and exited. This
gunshot wound was not fatal.

•

Gunshot wound #5 entered and exited through the right wrist area
and fractured the bone. This gunshot wound was not fatal.

•

Gunshot wound #6 entered through the lower left forearm area
and traveled downward and exited through the left palm area. This
gunshot wound was not fatal.

•

Gunshot wound #7 entered and exited through the outside area of
the upper left arm (We would describe this as almost as if the bullet
had pinched the skin as it travelled through it.)
This gunshot
wound was not fatal.

As indicated, a second autopsy was conducted Dr. Jay Chapman, who
was retained by the civil attorney representing Andy Lopez' family.
After
learning of this witness, the District Attorney requested that the civil attorney
allow the District Attorney Investigator assigned to this case to interview Dr.
Chapman regarding his report. That request was granted and this office was
allowed to speak to Dr. Chapman regarding his findings. Dr. Chapman is board
certified in the area of forensic pathology and has qualified as an expert many
times in many courts.
Dr. Chapman reached the same conclusions as Dr.
Josselson regarding the wounds except for the bullet wound identified by Dr.
Josselson as gunshot wound #7 (Dr. Chapman
identified this as gunshot
wound #2.)
At the original autopsy, Dr. Josselson opined that this bullet
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entered the back side of the arm and exited towards
entry wound was smaller than the exit wound, and
on the exit wound. Dr. Chapman opined this bullet
the arm and noted a "well-defined
medial abrasion

the front, opined that the
noted an abrasion margin
entered the front side of
cuff18" and exited to the

posterior side. He opined the entry wound was larger than the exit wound.
Notably, Dr. Chapman stated to the District Attorney Investigator that he did
not opine that any gunshot wounds entered Andy's back.
In an effort to get clarification as to the direction of gunshot wound #7
the Department of Justice crime lab was asked to examine the sweatshirt Andy
was wearing when shot.
The DOJ lab conducted a gunshot residue
examination exam (bullet wipe residue test) of the holes in the left upper arm
of the clothing, and also examined the fibers around those bullet holes
microscopically, but could not determine a direction of fire for either hole from
this test. Even though there was more lead detected at the front bullet hole
than at the rear bullet hole, no determination as to direction of fire could be
made.
During the microscopic examination of the fibers surrounding the
bullet holes in Andy's sweatshirt, criminologists determined that both holes
were too much in disarray to determine if any one hole had fibers going
outward versus inward; consequently, this examination was not able to
determine direction of fire for either shot.
Further efforts to determine the bullet path included critical reviews of
the Josselson and Chapman autopsies, an examination of the shirt by a blood
spatter expert (who also reviewed the autopsy photos of the corresponding
wounds to the body), and consultation with a semi-retired DOJ Criminalist for
his opinion as to whether bullet path can be determined or at least inferred by
the relative amount of lead present on cotton clothing (where the wound is
through and through and there are two perforations to the garment
worn). Santa Clara County District Attorney Investigator Michael Gaynor, a
Certified Bloodstain
Pattern Analyst
(International
Association for
Identification) also viewed the clothing after it had been placed into evidence
and opined from that that "the direction of the gunshot wound in the
deceased's upper left arm is from the posterior to the anterior," which is
consistent with Dr. Josselson's initial opinion.
Additionally, we consulted with Precision Simulations to assist us in
rendering opinions about bullet wound #7, as well as the other wounds. We
have considered their analysis as to the trajectory of wound #7, based on
empirical evidence and find it compelling. Namely, their conclusion found
18 An abrasion cuff Is also called an abrasion collar, abrasion margin, abrasion rim, or abrasion ring. "As the bullet
penetrates the skin, the skin Is Indented, resulting In the creation of an abrasion collar. This collar Is an abraded area
of tissue that surrounds an entry wound as the result of friction between the bullet and the eplthellum. Most entrance
wounds will have an abrasion collar. :Rosen's Emergency Medicine: Concepts and Cllnlcal Practice, by John A. Marx,
Robert S. Hockberger, and Ron M. Walls; 8th edition
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that the bullet that caused gunshot wound #7 was from front to back and:
... entered Lopez' left upper arm superficially and exited his body.
This bullet traveled only a short distance inside Lopez' body and
therefore matches the evidence for the spent bullet found on
Anteeo Way19 in two ways. First, the undamaged nature of the

round found on Anteeo suggests a round that did not encounter
any hard substance in its path. The superficial nature of the wound
and its location in the flesh of Lopez' arm matches this data point
well. Second, the 475 feet the round traveled after leaving Lopez'
arm also matches the fact that the round on Anteeo Way was
slowed to a great degree and its distance reduced significantly. No
other round matches this fact pattern. The bullet that caused
wound 7 is unique in another way. Dr. Chapman lists the bullet
that caused wound 7 as traveling front-to-back; Dr. Josselson's
initial report shows the round traveling back-to-front.
In looking at the trajectories required for each orientation, a few
items stand out. The bullet that caused wound 7 matches the
spent bullet found on Anteeo Way. The alignment of Deputy
Gelhaus' location, to Andy Lopez' location and continuing to
Anteeo Way requires that this round undergoes a deflection to
Gelhaus' right of between 5 and 7 degrees. This deflection
matches a front to back orientation as the round would travel to
Lopez' shoulder heading left and then deflect away from Lopez'
shoulder to the right.
In a back to front orientation, the expected direction of deflection
away from Lopez' shoulder would result in a deflection to the left,
resulting in the round landing much farther to the west than where
it was found. In addition, the trajectory appears to be essentially
perpendicular to Lopez' arm and torso. In a back to front
orientation, Lopez would need to be turning towards his left and
away from Deputy Gelhaus to receive the wound. Given the short
timeframe of the firing sequence, it is not likely that there is
enough time for a round to be fired, for Lopez to react by turning
away, be struck by the bullet that caused wound 7 and then turn
back towards Gelhaus to receive wound 1, then fall and receive
wound 2, 3 and 4.
However, if Lopez initially turned towards his right and faced
Deputy Gelhaus, then this wound could have been received in a
front to back orientation, aligning with the location on Anteeo
19 The evidence recovered at the crime scene and autopsy Is discussed In the next section "N: Accounting for
Bullets Fired."

32

Way, matching the statement of both Deputies and the witness
John Doe #3. Due to these points I believe that Dr. Chapman's
conclusion that the path is from front to back is more consistent
with the evidence than Dr. Josselson's initial conclusion that the
path is from back to front. (Dr. Josselson subsequently amended
his opinion as to the path of the bullet that caused gunshot wound
7.) I believe that this round was the first bullet to strike Andy
Lopez and was likely the 2nd round fired, preceding the bullet that
causes gunshot wound 7, and being the bullet that Lopez was
reacting to when he was bent over and struck in the chest."

regarding bullet wounds and
determination of entry versus exit wounds as part of our investigation into
bullet wound #7. As a result we concurred with the conclusions espoused by
Precision Simulations that the bullet that caused wound #7 entered from the
front, rather than the back.
We found compelling the research which
indicated exit wounds: "exhibit no abrasion collar,"2l (unless shored abrasion
arises which did not occur in this case) and the recognition that "the majority
of gunshot wound misinterpretations result from the ... assumption that the
exit wound is always larger than the entrance wound."22
We

undertook

extensive

research

20

As a result, we contacted Dr. Josselson and gave him the additional
information we had obtained as part of our investigation regarding: the
amount of time the firing sequence took per Dr. William Lewinsky's research;
the fact the replica AK-47 was a pistol grip weapon which Andy was holding in
his left hand; and the analysis of the trajectory of the shots fired as opined by
Precision Simulations. After reviewing this documentation, Dr. Josselson
opined that gunshot wound #7 was from front to back.
As part of the post mortem examination, a femoral blood sample was
collected from Andy. The blood sample was sent to a qualified forensic
laboratory (NMS Labs) and tested for the presence of intoxicants.
THC
(marijuana) was found to be present in his blood. Specifically, Delta-9 THC
was found at a level of 5.9 ng/mL and Delta-9 carboxy THC was found at a
level of 22 ng/ml. It ls important to note that THC concentrations in femoral
blood are usually one-half (1/2) that of serum/plasma concentration (i.e.,
blood drawn during a blood test). According to the lab report:

20 We consulted a number of medlcal treatises on this Andy, namely: https://www.lnkllng.com/read/rosensemergency-medlclne-concepts-and-cllnlcal-practlce-marx-hockberger-walls-8th/chapter-65/forenslc-aspects-orgunshot.;,http://what-when-how.com/forenslc-sclences/evaluat1on-of-gunshot-wounds/l_
http://llbrary.med.utah.edu/WebPath/FORHTML/FOR039.html;
http://www.forenslcmed.eo.uk/wounds/flrearms/gunshot-wounds-rlfled-weapons/
21 http://www.forenslcmed.eo.uk/wounds/flrearms/gunshot-wounds-rlfled-weapons/
2 2 http://what-when-how.com/forenslc-sclences/evaluatlon-of-g
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unshot-wounds/;

Delta-9
THC is
marijuana/hashish.

the principle
psychoactive
ingredient
of
It rapidly leaves the blood, even during

smoking, falling to below detectable levels within several hours.
Delta-9 carboxy THC is the inactive metabolite of THC with peak
concentrations attained 32 to 240 minutes after smoking. It may
be detected for up to one day or more in the blood.
Both may
be present substantially longer in chronic users. Marijuana is a
DEA schedule I hallucinogen that can have significant effects on
the human body and on human behavior.
Pharmacologically it
has depressant and reality distorting effects.
The District Attorney's Office retained Dr. Reese Jones, an expert in the
area of marijuana and its effect on the human body, to review the lab results
and compare it to what we know of Andy's marijuana use prior to death. He
was asked to render an opinion as to the level of intoxication of Andy, if any,
at the time of the shooting, and what effects, if any, the marijuana in his
system might have had on his behavior that day.
Dr. Jones' opinion was that Andy had last smoked marijuana within 60
to 75 minutes prior to his death and was likely feeling the effects of that
marijuana at the time of his encounter with the sheriff's deputies.
Dr. Reese Jones opined that:
The concentration of marijuana in the postmortem blood sample
is consistent with the range of concentrations commonly present
60 to 75 minutes following smoking a marijuana cigarette or a
pipe and cognitive and behavioral effects that typically follow
marijuana use would likely to have been present to a significant
degree during that interval following.
According to Dr. Jones, the effects Andy, a 13 year old boy, would have
been experiencing at the time of the encounter would have included:
Dysfunctional attention to visual and auditory stimuli, impaired
judgment, slowed decision making and increased mental
processing time are amongst the common consequences
particularly likely to be evident particularly when having to deal
with performance of sudden, unanticipated tasks including
decisions that needed to be quickly responded to. The degree of
marijuana induced cognitive and behavioral impairment is likely
greater in a young adolescent user than would be the case with a
mature, adult marijuana user with years of experience dealing
with the cognitive and behavioral consequences of marijuana
intoxication.
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He further opined that these effects are more likely to become apparent
whenever
someone
has to deal with the "performance
of sudden,
unanticipated tasks, including decisions that needed to be quickly responded
to." Additionally, a marijuana cigarette and a small bottle of Visine were
found in Andy's clothes. Thus, Andy's recent use of marijuana may have been
a factor impacting Andy's behavior at the time of this incident.

L.

Accounting for the Bullets Fired

At the time of the shooting incident, Deputy Gelhaus possessed a
departmentally approved Smith & Wesson MP-9, .9 mm semi-automatic
firearm. It contained a magazine loaded with 17 rounds of hollow point,
copper ammunition and one live round in the chamber. Deputy Gelhaus also
possessed two additional magazines on his duty belt; each loaded with 17
rounds of the same ammunition.
For reasons related to stress and perception, it is common in officer
involved shootings for the officer not to recall precisely how many times they
discharged their weapon.P Such is the case with Deputy Gelhaus.
After the incident, Deputy Gelhaus' firearm and magazine were collected
and inventoried, as was the magazine he dropped at the scene when he
tactically reloaded after he stopped shooting. His firearm had 1 round in the
chamber and 17 rounds in the magazine. The discarded magazine had 9
rounds left in the maqaztne.>
Deputy Gelhaus discharged his firearm 8 times during the encounter
with Andy. Crime scene technicians found 8 shell casings25 on the ground, to
the right of the passenger side door of Deputy Gelhaus' unit. The shell
casings were later examined and compared with Deputy Gelhaus' duty
weapon. It was determined that all 8 casings had been ejected from Deputy
Gelhaus' firearm. Andy had 7 gunshot wounds. Three of the rounds that
struck Andy Lopez stayed in his body were recovered during the autopsy.26
23 This has been extensively documented In the relevant literature. See for example: Alexls Artwohl, Ph.D. (2008),
Perceptual and Memory Distortions During Officer Involved Shootings, AELE Lethal & Less Lethal Force Workshop;
Seymour Epstein, (1994) Integration of the Cognitive and the Psychodynamlc Unconscious, American Psychologlst,
Vol. 49.
24 At the time of this Incident, Deputy Gelhaus' duty weapon had 1 round In the chamber and 17 In the magazine
for a total of 18 rounds. He fired 8 rounds and then reloaded, dropping the magazine to the ground. While doing
so, he kept 1 llve round In the chamber as he reloaded a new magazine with 17 rounds. Thus accounting for the
discarded magazine with nine rounds, plus the 8 rounds fired, plus 1 round that stayed In the weapon during the
reload.
25 All eight casings were tested and determined to have been fired from Deputy Gelhaus' weapon.
26 All three slugs were tested and determined to have been fired from Deputy Gelhaus' weapon.
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Four of the rounds that struck Andy Lopez exited
apparently missed striking Andy.

his body.

One round

One bullet slug was recovered from inside John Doe #3's kitchen hutch;
one bullet slug was recovered on the floor of John Doe #3's garage; one bullet
slug was recovered in the side yard of John Doe #3's home, between the fence
that separates the north end of the field and his house; and one intact bullet
slug27 was recovered on the sidewalk north of the crime scene at Anteeo Way.

Three slugs were recovered during the autopsy.
remains outstanding.

Thus, one bullet slug

The District Attorney's Office retained the services of Precision
Simulations to attempt to create a 3-D analysis of the shooting event and the
path of each of Deputy Gelhaus' bullets. In order to provide the most
accurate and complete report possible, the District Attorney Investigator
measured the bullet holes to John Doe #3's house and assisted Precision
Simulations in performing the following: scene visit, including viewing the
bullet holes in the fence and house; conducting a field survey to create a 3-D
laser model of Deputy Gelhaus' patrol car, an officer assuming the firing
position of Deputy Gelhaus at the time of the shooting and of an exemplar
handgun; and scene view and measurements of the location the intact round
which came to rest on Anteeo Way.
Precision Simulations made the following observations
evidence collected and the additional investigation conducted:

from

the

Three of the eight rounds fired by Deputy Gelhaus struck the
structures north of Andy Lopez' location, one in a house directly
behind the fence at Mooreland Avenue and two in the fence itself.
The strike on the house exterior was located 7 feet from the ground.
Of the two strikes on the fence, one was located 18 inches from the
ground; the other was located 8 inches from the ground. The bullet
that struck the fence 18 inches above the ground continued through
the fence and into the exterior wall of the garage. The bullet that
struck the fence 8 inches above the ground struck a 2x4 behind the
fence and was found lying on the ground behind the fence.
One of
the 8 rounds fired by Deputy Gelhaus was found approximately 475
feet away on the cement walkway at the rear of the house at 233
Anteeo Way. This round was intact and undamaged.

Based on their review of the evidence and the computer analysis of the
bullet trajectories (based in part on the known location of the shooter; the
trajectory of the bullet wounds and the known resting spot of the four rounds
27 This was tested and determined to have been fired from Deputy Gelhaus' weapon.
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that did not remain in Andy's body), Precision Simulations offered the
following opinions as to the order the rounds were fired and Andy's likely body
positioning at the time:
1.
The bullet that struck (the residence behind the fence at the
north end of the field) and penetrated the exterior wall to the garage,
the interior wall and the hutch in the living room was most likely the
first round fired and the round that missed Andy Lopez. This opinion is
based on the fact that: "The bullet ... had enough force to perforate the
garage exterior, composed of two layers of building material, the wall
separating the garage from the house interior, the back panel of the
hutch located in the dining room and then come to rest. It is likely that
this bullet encountered little resistance prior to striking the building. It
is also likely that this round was fired while Lopez was In a standing
position, given its upward trajectory. Either the bullet that caused
wound 7 or the bullet that struck the house 7 feet above the ground
could have the required velocity. Given that the bullet that caused
wound 7 matches the spent bullet found on Anteeo Way, the bullet that
missed Lopez is the only remaining candidate. Therefore it is likely this
bullet struck (the residence) 7 feet above the ground.

2.
The spent bullet found on Anteeo Way was likely the same
round that caused gunshot wound 7 to Andy Lopez' upper left arm. This
round likely struck Lopez while he was directly facing Deputy Gelhaus.28
This is likely the 2nd round fired and the 1st round that hit Andy. This
bullet was remarkable in that it showed essentially no damage. Of the
bullets that did not stay in Andy Lopez, the only bullet that did not either
break bones or travel a significant distance in Lopez' body is the one
that caused gunshot wound. Gunshot wound 7 is a superficial and
grazing wound to the upper arm which could have slowed the round
enough to explain its location only 475 feet away as well as its
undamaged condition. The only other bullet that would be expected to
be undamaged is the round that missed Lopez (referred to as the bullet
that struck the house 7 feet above the ground for this report). This bullet
would have traveled much farther than 475 feet had it not struck any
intervening object. The bullet that caused gunshot wound 7 is the only
reasonable candidate for the bullet found on Anteeo Way.

28 We are aware that this conclusion contradicted Or. Josselson's Initial autopsy report. Nonetheless we find the
convincing force of the evidence: the other Injuries, slugs recovered, shooting sequence and duration of the shooting
corroborates this conclusion. Additionally, when provided the additional evidence and Investigation that the District
Attorney's Orflce conducted, Or. Josselson amended his prior opinion as to the path of wound 117. His opinion also
now corroborates the empirical evidence that Andy Lopez was facing Deputy Gelhaus when he was first fired upon.
Moreover, this conclusion Is corroborated by various witness statements, Including Deputies Gelhaus and Schemmel.
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(Additionally, we independently reached the conclusion that the
bullet that missed Andy is not the bullet found on Anteeo Way. We
have found persuasive and convincing, the fact that according to The
Physics Factbook,™ 29 a reference guide that is among the many
scientific reference periodicals routinely relied upon by the California
Department of Justice in bullet trajectory analysis, that" ... a 9 mm 120
grain bullet fired out of an average sized handgun at 45 degrees
elevation will travel about 2300 meters (1.42 miles) before falling.")
3.
The bullet that caused gunshot wound 1 entered the right
chest area with an upward angle and lodged in his left chest. It is likely
that Andy Lopez was turned partially away from Deputy Gelhaus, and
leaning away from Gelhaus at the time this shot was fired. Andy Lopez
was still on his feet when this bullet struck him and "it is likely that Lopez
was responding to prior gunshots." It is also likely that this round was
the 3rd round fired.
4.
The bullets that caused gunshot wounds 5 and 6 were both
to Andy Lopez' lower arms and both exited his body. There are many
possible postures in which Lopez could have sustained these injuries. At
least one, and possibly both of these rounds match the bullet strikes in
the lower portion of the fence. Given the continuous nature of the firing
sequence, and the lack of other trajectories matching a kneeling or
intermediate posture, it is likely that one or both of these were sustained
while Lopez was either kneeling or transitioning from standing to prone.
It is likely that these were caused by the 4th and 5th rounds fired
5.
The bullet that caused gunshot wound 3 struck Lopez in the
right side of the buttocks and lodged in the left pelvis area. It did not
have sufficiently specific data for the resting location to create a
trajectory. However, given the general direction and angle, it is likely
that this wound was caused by the 6th round fired and "struck while
Lopez was either on or near the ground" or "transitioning from his knees
to lying on the ground."
6.
The bullet that caused gunshot wound 4 struck Lopez in the
upper right buttocks area and exited his body in the lower back. Given
a straight trajectory this round would likely have struck the dirt in the
field approximately 100 feet south of the fence, and would account for
the one round that was not recovered at the scene. It is also possible,
given a slight upward deflection of 2 degrees, that this round continued

29 <http://hypertextbook.com/(acts/2002/DomnaAnton!ad!s.shtml>
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(accessed May 29, 2014).

and struck the fence. This bullet struck Lopez while he was lying on the
ground on his left side and is likely the 7th round fired.
7.
The bullet that caused gunshot wound 2 struck Lopez in the
right hip area and lodged in the left side of his chest. This wound
occurred while Lopez was lying on the ground on his left side and ls
likely the 8th and final round fired.
Thus, based on the empirical evidence, we found nothing in the record
to dispute this analysis. From this data we were able to conclude that at the
time Deputy Gelhaus fired his weapon at Andy Lopez, Andy had turned
towards the Deputies and was facing the deputies when the first shot was
fired. He was hit in the left upper arm, then the left chest, and as he started
to fall to the ground he was hit five more times. The forensic evidence and
subsequent investigation corroborate both Deputy Gelhaus' and Deputy
Schemmel's observations at the time the shots were fired.

VII. STATEMENT OF THE LAW
The sole issue to be resolved is whether the shooting of Andy Lopez was
unlawful because the force used by Deputy Gelhaus was not reasonably
necessary under the circumstances to accomplish a lawful law enforcement
purpose. Or, put another way, the question is whether the shooting was
lawful because the force used by Deputy Gelhaus was reasonably necessary
under the circumstances to accomplish a lawful law enforcement purpose.
Deciding this issue centers around several key principles of law. A brief
legal summary is included to assist the reader in understanding this report
and its conclusions. While it is by no means an exhaustive explication of the
controlling principles of law to be applied to this case, it is a correct statement
of the law to be applied.

A.

Consensual Law Enforcement Encounters With
Members of the Public

Any peace officer may approach and contact any person in public, or
anywhere else the officer has a legal right to be, and engage that person in
conversation. (Wilson v. Superior Court (1983) 34 Cal.3d 777,789.) The law
does not prohibit an officer from approaching any person in a public place and
engaging that person in uncoerced conversation. (People v. Divito (1984)
152 Cal.App.3d 11, 14.)
Law enforcement officers do not violate the Fourth Amendment by
merely approaching an individual on the street or in another public place, by
asking him if he is willing to answer some questions, or by putting questions
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to him if the person is willing to listen (Florida v. Royer (1983) 460 U.S. 491,
497.)
Contact does not become a detention merely because an officer
approaches an individual on the street and asks a few questions.
No
objective reason is necessary in justifying this type of contact. (In re Manual
G. (1997) 16 Cal.4th 805, 821; People v. Hughes (2002) 27 Cal.4th 287, 328.)

B.

Detentions

Peace officers have the authority to detain an individual when they have
reasonable suspicion to suspect that criminal activity may be occurring and
the person to be detained is connected with that possible criminal activity.30
The area's reputation, the time of day, and the suspect's efforts to avoid
detection are all proper factors to consider and together may provide
reasonable suspicion of criminal actlvlty.» The purpose for the detention is to
allow the peace officer an opportunity to confirm or dispel the suspicion
criminal activity. 32

of

Moreover, peace officers have the authority to detain an individual when
they have reasonable cause to believe that a person has a firearm with him in
violation of any law relating to ftrearrns.v By definition of the law, an AK-47
is an assault weapon> and it is illegal to possess one.» An individual has a
duty to submit to a lawful detention.36 Further, the suspect has an obligation
to stop and has no right to resist a lawful detention.37
It should be noted, it is actually a violation of California Penal Code
Section 20170(a) to "openly display or expose any imitation firearm in a public
place" unless the entire exterior surface of the imitation firearm is painted
with a specified color per Section 20175. "Merely having an orange tip ... does
not satisfy this requirement."
PC 20175(m.) Additionally, it is a violation of
30 Callfornla Jury Instructions (CALCRIM) 2670. Illlnols v. Wardlow(2000) 528 U.S. 119, 123-124; Un/tect stgtes
v. Sokolow (1989); 490 U.S. 1, 7-8; ~eDMtl:
(1998) 17 Cal.4th 373, 386-387.
31 peo0te y. Souza {1994) 9 Cal.4th 224, 240-242.)
32 uatted States y. So/<Olow (1989) 490 U.S. 1; Terry v. Ohio {1968) 392 U.S.1
33 Penal Code Section 833.5
34 PC 30510
35 PC 30605 (former PC 12280.)
36 Penal Code Section 834a.
37 Peoote v. Lloyd (1989) 216 Cal.App.3d 1425, 1429.
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Sonoma County Code 19A-3 for any minor between the ages of 12 and 18 to
be in possession of an airsoft gun unless they are either accompanied by a
parent, guardian or responsible adult or are on the private property of his
parent or guardian and has on his person both a signed permission slip to
have the weapon and a valid hunting license or hunter's safety certification.
Other cities in Sonoma County have similar ordinances. We put this in here
not to suggest or imply Deputy Gelhaus believed Andy to be carrying a replica
firearm, but rather, as illustrative of the ramifications of carrying these replica
weapons in public.

C.

Homicide

Homicide is the killing of one human being by another. Homicide can
be either lawful or unlawful. When the shooting occurs in self-defense, or in
defense of another, it is not an unlawful act. (California Criminal Jury
Instruction (CALCRIM) 500, 505).

D.

Self-defense

In order to convict a law enforcement officer of any charges for an onduty shooting, it would be necessary to prove beyond a reasonable doubt that
no legal justification existed for the officer's actions.38 Penal Code Sections
197-199 define the law of self-defense add defense of another.
It is
necessary to consider the law of self-defense as set forth in Penal Code Section
197, which provides that the use of deadly force by any person, including a
peace officer, is justifiable when used in self-defense or in defense of others.
CALCRIM 505 provides that a person can be said to have acted in lawful selfdefense or for the defense-of-others if all the following exist:
1.

The person reasonably believed that person, or someone else, was
In imminent danger of being killed or suffering great bodily injury;

2.

The person reasonably believed that the immediate use of deadly
force was necessary to defend against that danger; and

3.

The person used no more force than was reasonably necessary to
defend against that danger.

Both self-defense and defense-of-others are complete defenses to a
homicide and render the homicide lawful.»

38 Peoole y Banks (1977) 67 Cal.App.3d 379, 383-384.
39 See CALCRIM 505; Penal Code Section 199.
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When deciding whether the person's beliefs were reasonable, one must
consider all the circumstances as they were known to and appeared to the
person at the time and consider what a reasonable person in a similar situation
with similar knowledge would have believed.
Further, the law, as set forth in
CALCRIM 505, permits a person, if confronted by the appearance of danger

which arouses in his mind as a reasonable person an honest fear and
conviction that he is about to suffer death or great bodily injury, to act in selfdefense or defense of others. The person's right of self-defense is the same
whether the danger is real or merely apparent. People v. Jackson (1965) 233
Cal.App.2d 639, 641-642.
In making these determinations, we are bound by the same burden of
proof (beyond a reasonable doubt) and standard of review applicable in any
other criminal case. The findings of our office are authorized by law. (Cal.
Const. Article III, Section 3; Government Code Section 26500; Hicks v Board
of Supervisors (1977) 69 Cal.App.3d 228. The Office of the District Attorney
conducted its review by applying the facts of this case to the controlling legal
authority. The authority includes California Penal Code Section 197-199,
835a, and published case law.
The United States Supreme Court has ruled that a police officer is
entitled to use deadly force only when "the officer has probable cause to
believe that the suspect poses a significant threat of death or serious bodily
injury to the officer or others." Tennessee v. Garner (1985) 471 U.S. 1, 3.
However, in a subsequent case, Graham v. Conner (1989) 490 U.S. 386,
the United States Supreme Court held that an officer's right to use his weapon,
is to be analyzed under the Fourth Amendment's "objective reasonableness"
standard. The Court also held that the determination of the reasonableness
of an officer's use of force "must embody allowance for the fact that police
officers are often forced to make split-second judgments - in circumstances
that are tense, uncertain and rapidly evolving-about the amount of force that
is necessary in a particular situation." Id. At 397. The Court cautioned that
"[tjhe reasonableness of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight." Id. At 396.
The court went further in defining the standard of review:
As in other Fourth Amendment
contexts, however, the
"reasonableness" inquiry in an excessive force case is an objective
one: the question is whether the officers' actions are "objectively
reasonable" in light of the facts and circumstances confronting
them, without regard to their underlying intent or motivation. See
Scott v. United States, (1978) 436 U.S. 128, 137-139; see also
Terrv v. Ohio, supra, 392 U.S., at 21, (in analyzing the
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reasonableness of a particular search or seizure, "it is imperative
that the facts be judged against an objective standard").
An
officer's evil intentions
will not make a Fourth Amendment
violation out of an objectively reasonable use of force; nor will an
officer's good intentions make an objectively unreasonable use of
force constitutional.
See Scott v. United States, supra, 436 U.S.,

at 138, citing United States v. Robinson (1973), 414 U.S. 218.
The California Court of Appeal stated in Brown v. Ransweiler (2009) 171
Cal.App.4th 516, 527-528 that:
Unlike private citizens, police officers act under color of law to
protect the public interest.
They are charged with acting
affirmatively and using force as part of their duties, because the
right to make an arrest or investigatory stop necessarily carries
with it the right to use some degree of physical coercion or threat
thereof to effect it .... Police officers are, in short, not similarly
situated to the ordinary battery defendant and need not be treated
the same. In these cases, then, the defendant police officer is in
the exercise of the privilege of protecting the public peace and
order [and] he is entitled to the even greater use of force than
might be in the same circumstances required for self-defense....
The test is highly deferential to the police officer's need to protect
himself and others .... 11 (Emphasis added.)
.. .The question is whether the officers' actions are "objectively
reasonable" in light of the facts and circumstances confronting
them, without regard to their underlying intent or motivation ....
In calculating whether the amount of force was excessive, a trier
of fact must recognize that peace officers are often forced to make
split-second judgments, in tense circumstances, concerning the
amount of force required ....
We must never allow the theoretical, sanitized world of our
imagination to replace the dangerous and complex world that
policemen face every day. What constitutes 'reasonable' action
may seem quite different to someone facing a possible assailant
than to someone analyzing the question at leisure ....
Additionally, the law provides that when a law enforcement officer
reasonably perceives a person to be armed with a gun, the "officer does not
have to wait until a gun is pointed at the officer before the officer is entitled
to take action."4 Furthermore, in McLenagan v Karnes (4th Cir. 1994) 27 F.3d

°

40 Anderson v Russell. (4111 Cir. MD. 2001) 247 F.3d 125, 131, citing McLenaqan v Karnes (41h Cir. 1994) 27 F.3d
102, 107.
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1002, 1007, the court stated: "we do not think it wise to require a police
officer, in all instances, to actually detect the presence of an object in a
suspect's hand before firing on him." And the firing of multiple shots "does
not suggest the officer shot mindlessly as much as it indicated they sought to
ensure the elimination of a deadly threat."
The law also recognizes that a person acting in a stressful situation is
not able to reflect upon his actions and the perceived threat against him to
the same degree as a person who is not confronted by an emergency situation.
When an attack is sudden and the peril is swift and imminent, immediate
action may be necessary. In such cases, the law does not second-guess and
say that one might have resorted to other means to secure one's safety.
People v Hecker (1995) 109 Cal. 451, 467.
Also, the law recognizes that an officer must make instantaneous
decisions based on the appearance of danger. "He may act upon such
appearances with safety; and if without fault or carelessness he is misled
concerning them, and defends himself correctly according to what he supposes
the facts to be, his act is justifiable ... " People v Collins (1961) 189 Cal.App.2d
575, 588.
Additionally, there are also some special rules that apply to the use of
deadly force by peace officers who are in the lawful performance of their
duties.
Use of deadly force while in the line of duty is justified, and therefore
not unlawful, provided all the following exist:
1.

The person is a peace officer;

2.

The killing was committed while performing any legal duty;

3.

The killing was necessary to accomplish that lawful purpose; and

4.
The peace officer had probable cause to believe that the person
killed posed a threat of serious physical harm, either to the peace officer or to
others. 41
In such situations there is a presumption that the killing was justified.
The burden falls to the prosecution to prove beyond a reasonable doubt the
killing was not lawful.v

41 See CALCRIM 507; Penal Code Sections 196, 199
42 See CALCRIM 507; Penal Code Sections 189.5, 199.
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Thus, the situation that faced Deputy Gelhaus and Schemmel must be
analyzed within the legal parameters of the law, as set forth above. In order
for Deputy Gel ha us to be justly charged and convicted for the shooting of Andy
Lopez, we would have to prove, beyond a reasonable doubt, that Deputy
Gelhaus' actions were not committed in lawful self-defense.
Also, the law
mandates that when judging the reasonableness of Deputy Gelhaus' actions,
we must give due deference to the "dangerous and complex world that
policemen face every day."

VIII.

LEGAL ANAL VSIS

As applicable to the facts of this case, the finding of self-defense has
several legal elements.
Deputy Gelhaus actually believed himself, or others, to be in
imminent danger of being killed by Andy Lopez.
1.

2.
Deputy Gelhaus reasonably believed that the immediate use of
force was necessary to defend himself, or others, against Andy Lopez.
3.
Deputy Gelhaus used no more force than was reasonably
necessary to defend himself against the danger posed by Andy Lopez.
Our analysis of these elements is as follows:
A.

Actual Belief in the Necessity of Self-Defense

This element concerns Deputy Gelhaus' state of mind - whether he
actually believed that Andy Lopez posed a danger to himself or others at the
time he fired his weapon. His statements to investigators indicate he did.
Those statements are corroborated by other evidence that was collected and
analyzed. That includes statements of fear by Deputy Schemmel, as well as
an experienced understanding of the capability of a firearm like the suspected
AK47. The response requested - Code 20 - also suggests alarm on the part
of the declarant requesting immediate assistance. Civilians corroborated the
deputies' accounts that Deputy Gelhaus called to Andy to drop the weapon
twice before shots were fired.
After the shooting, Deputy Gelhaus
broadcasted the need to get the suspect off of the rifle, and an approach was
made only after other units arrived, and while Deputy Schemmel was
providing cover. Until the other units arrived, both deputies were seen and
recorded remaining behind the cover of their patrol vehicle. Further, as the
deputies approached Andy, their guns were drawn, and one deputy could be
heard yelling to put his hands on his head and not to reach for something.
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When the deputies reached Andy, Deputy
rifle from his proximity.

Gelhaus

immediately

moved the

The evidence is consistent with and corroborates reports that Andy was
turning toward deputies with the firearm in his hand as it was ascending.
As
discussed earlier, the analysis by Precision Simulation, together with the
autopsy results, support a determination that Andy was facing the deputies
when shots were fired. The wound to his left arm and chest indicate he was
facing toward, and then beginning to lean to his left. The subsequent wounds
are consistent with him falling down and to his left.
There may be other interpretations
of this evidence as well, but in
looking at criminal liability, the law provides that if there is more than one
reasonable interpretation of the circumstantial evidence, a jury must accept
the reasonable interpretation
pointing to innocence.
Thus, in reviewing
potential liability, so must we.
Dr. William Lewinsky of the Force Science Institute, a leading and
independent and objective expert in the field of human perception and critical
incident decision making involved in lethal force encounters, was retained by
the Sonoma County District Attorney's Office to render an opinion about
various aspects of this shooting. Dr. Lewinsky explained that research shows
that an officer begins to shoot when they independently
perceive a threat and
stops shooting when they realize that threat has ceased.
He also explained
that the "average officer can fire a short stroke semi-automatic handgun at a

cadence of a quarter (1/4) of a second per round" - that would be 5 rounds
in one second. And "an average officer who has practiced using a shorter
stroke, semi-automatic handgun such as the Smith & Wesson M&P used in
this incident, can rapidly fire at a cadence of approximately a quarter (1/4) of
a second per round, especially in a very close encounter. He concludes that
"in this instance, an average officer firing rapidly at the distance of this
incident could have fired all eight (8) shots in approximately one and three
quarters (1 3/4) of a second." He also states that given the training of Deputy
Gelhaus, the duration of gunfire may have been "even shorter."
Dr. Lewinsky also provided that in research on time to start and stop
shooting, officers were able to disengage, in laboratory settings, in
approximately a third of a second. "This means they would have fired an
additional one to two rounds" while detecting it was safe to stop and actually
stopped firing. In the real world, even the shortest time "to recognize a cue
to stop, begin to stop and then completely stop an action took the equivalent
for an officer in a shooting situation of three trigger pulls."
Moreover, Dr. Lewinsky concludes, that the results of this research
shows "that an officer who is genuinely shooting until the threat stops, will
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despite their best efforts, continue to fire a number of shots while a person is
initiating a fall and then falling to the ground."
Thus, this is entirely consistent with the shooting pattern that was
described, and the physical evidence collected.
Moreover, the firing of
multiple shots does not suggest an officer "shot mindlessly as much as it
indicated they sought to ensure the elimination of a deadly threat." Elliott v.
Leavitt, supra, 99 F.3d at 643.
Consequently, the fact that several shots hit Andy while he was facing
towards Deputy Gelhaus and while he was falling to the ground, are consistent
with Deputy Gelhaus' claim that he shot Andy in self-defense.
Therefore, the
shots he sustained while he was going to the ground or had reached the
ground do not disprove the deputy's claim of self-defense.
Finally, the fact that Andy was carrying a realistic replica AK-47 assault
rifle at the time of his encounter with deputies does not defeat Deputy
Gelhaus' claim of self-defense. Dr. Lewinsky noted that research over the
last decade has found that the average time it takes for an assailant to move
his weapon from a bootleg position (held down, beside the leg), raise and fire
it, is just over a quarter (0.25) of a second to 0.59 seconds. Also, long barreled
weapons such as an AK-47 "can be shifted from a low, off-target position
(pointed down to the ground) to an aimed point and fire position" in an
average time of one second. He concludes that if Andy Lopez "had the
weapon he was perceived to have (AK-47) and the intent to fire on the officers
as was perceived and Deputy Gelhaus had not responded, but waited until Mr.
Lopez had actually started to point or point and fire his perceived AK-47 - by
the time Deputy Gelhaus could respond with gunfire, if Deputy Gelhaus was
still able to - he could be shot at multiple times before he could respond back
and fire one shot."
In summary, we find that the statements and actions of Deputy Gelhaus
at and around the time of the shooting to support a finding that he actually
believed Andy Lopez had an AK-47 assault rifle. We further find that Deputy
Gelhaus' claim of self-defense of himself and others to be credible. We have
looked at his personnel file, military records and various writings and found
nothing which would undermine this determination'.
Therefore, we find that
this element of self-defense has been met and Deputy Gelhaus actually
believed that Andy Lopez posed an imminent danger to officers and others.
B.

Reasonablenessof Belief that Andy Lopez
Posed an Imminent Danger

In addition to actual belief, Deputy Gelhaus' actions must also be judged
as to whether they were reasonable under the circumstances. Evidence
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collected supports such a finding. Moments before the Sheriff's Deputies
engaged Andy, witness John Doe #4 had alerted Andy that he needed to get
rid of his gun because the police were coming.
Deputies Gelhaus and Schemmel were in a distinctively marked patrol
vehicle and were in distinctively marked uniforms. Deputies blipped the siren
on their car and had their overhead emergency lights on. There was simply
no mistaking them for anything but law enforcement officers.
Gelhaus yelled
to Andy two times to drop his rifle. Numerous witnesses heard deputies yell
commands immediately prior to the shooting.
One witness in particular, John
Doe #3, was behind Andy and across a large field and heard deputies yell two
times to "drop the gun." When Andy initially glanced back, he seemingly
should have seen the marked vehicle with emergency lights on, and perhaps
heard the blip of the siren.
One would expect that he'd heard the admonitions
as well and would comply with the command to drop the weapon.
We can speculate as to why Andy didn't comply with the command to
drop the weapon, but that speculation doesn't change the circumstances
presented to the deputies.
As Andy turned in their direction, the gun turned
with him and the barrel of the weapon was raised.
Although this action on Andy's part could have been completely
innocent, a deputy confronting a suspect with, what they believe is an assault
weapon whose rounds can pierce car doors and soft body armor, cannot
assume turning a weapon towards them is just innocent body mechanics.
Inadvertently
or not, that was the scenario Deputy Gelhaus was
confronted with: A trained, knowledgeable law enforcement officer saw a
person with a deadly AK-47 assault weapon in his hand, a person who had
refused to comply with orders given to him by an armed officer, start to turn
towards the deputies.
The situation in which Deputy Gelhaus found himself
in quickly evolved into an extremely dangerous predicament.
Deputy Schemmel, who was similarly situated to Deputy Gelhaus, also
believed Andy had an assault rifle, saw "the rifle he's holding, moving towards
the right as well. Meaning, coming with him" and feared he was going to be
shot. Deputy Schemmel started to raise his gun "to come on to the threat"
in self-defense when he heard Deputy Gelhaus fire and saw Andy take a step
backwards.
The above facts constitute substantial evidence which would support a
finding of the reasonableness of Deputy Gelhaus' belief that Andy Lopez posed
an imminent danger.
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However, we need to also analyze whether there is any credible
evidence that to show Deputy Gelhaus' belief was unreasonable.
The weapon Andy was carrying turned out to be a replica AK47 airsoft
gun. This fact alone does not defeat the reasonableness of Deputy Gelhaus'
belief. Many witnesses described the weapon they saw, some said it was a
toy, others said it was real. The fact that most agreed the weapon could be
mistaken for a real gun is compelling.
Those who thought so included
civilians and members of law enforcement, including those with specialized
firearms training.
Thus, the overwhelming force of the evidence is that, at first glance,
most people believed the AK-47 replica Andy Lopez was carrying at the time
of his death was real. Those who believed it to be a toy took other factors
into consideration, such as being close enough to Andy while he was carrying
the AK-47 to see that he was a young teenager who they assumed wouldn't
have a real gun, or carry it in broad daylight on the street. Others came
within a few feet of the gun after Andy was shot and could see the
characteristics more clearly. There were also those who thought it might be
fake, but didn't want to engage Andy for fear it was real.
Moreover, a District Attorney Investigator purchased the exact replica
firearm from a local sporting goods. The rifle comes in a box and contains
the following warning label displayed on the box and on face page of the
accompanying user's manual in which the manufacturer acknowledges the
inherent confusion that altering the gun would have on law enforcement who
may mistake it "for a real firearm."
It is printed in 3 languages.

This is not a toy. This is an air operated airsoft gun 6mm caliber
intended for use only by adults or minors under close adult
supervision... Any alteration as to the coloration and/ or marking of this
product to make this product look more like a firearm is dangerous,
may cause confusion, may be mistaken to be a real firearm by law
enforcement officers or others and may be a crime. It is dangerous
and may be a crime to brandish or display this product in public.

Given the fact that numerous witnesses thought this was a real AK-47,
and the actual appearance of the weapon when viewed, the evidence supports
a finding of reasonableness under the circumstances Deputy Gelhaus found
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himself in. Even though the weapon turned out to be a replica and not a real
firearm, the courts require that prosecutors take into account law enforcement
officers' "split-second judgments in tense circumstances."
In doing so, at the
time he began to fire his weapon, Deputy Gelhaus was reasonable in believing
Andy Lopez posed an Imminent danger.
Moreover, the reasoning espoused in Anderson v Russell, supra, 247
F.3d at 132, is pertinent to the inquiry into the nature and extent of the threat
Deputy Gelhaus believed Andy Lopez to pose, namely:
(Officer) Russell ultimately was mistaken as to the nature and
extent of the threat posed by Anderson, which resulted in a tragic
consequence to Anderson. Nevertheless, as we stated in Elliott V
Leavitt (4t11 Cir. 1996) 99 F.3d 640, 644, 'the Fourth Amendment
does not require omniscience .... Officers need not be absolutely
sure ... of the nature of the threat or the suspect's intent to cause
them harm -- the Constitution does not require that certitude
precede the act of self-protection.' ('Also irrelevant is the fact that
Crawford was actually unarmed. Anderson did not and could not
have known this. The sad truth is that Crawford's actions alone
could cause a reasonable officer to fear imminent and serious
physical harm.') Anderson's actions unwittingly caused Russell to
reasonably fear imminent and serious physical harm.
Although some who saw that Andy was a teenaged boy assumed that
the weapon was fake, it appears from the evidence that Deputy Gelhaus did
not get a good enough view of Andy to determine he was a teenager. In his
report, Professor Lewinsky discusses the focus of someone in Deputy Gelhaus'
position on the threat - the firearm, rather than other factors, such as the
shooter's face.
The law imposes upon Deputy Gelhaus (or anyone confronted with the
same or similar circumstances as presented in this case) the duty to behave
reasonably. Deputy Gelhaus did behave reasonably under the circumstances.
Andy's actions of not complying with a law enforcement officer's clear
commands to drop the weapon; turning toward that officer with an AK-47 in
his hand (which he had been told and knew, or reasonably should have known,
looked like a real AK-47); and with the barrel of the weapon coming up and
beginning to point towards the officer (perhaps inadvertently or with the
natural turning movement of a body) would suggest to a reasonable person
(based on all of the information known to Deputy Gelhaus regarding the killing
capacity of an AK-47), that they, or others, were in imminent peril of serious
bodily injury or death.
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C.

Reasonable Force

The third element required to establish the justification of self-defense
is that the force used is no greater than necessary to deal with apparent
danger. It is common knowledge that the AK-47 is the very symbol of a
deadly weapon. The mere silhouette of such a weapon instills a sense of
foreboding in the average person. Here, the danger reasonably apparent to
Deputy Gelhaus was that Andy Lopez had an AK-47 in his hand, had refused
to comply with commands to drop it, and was turning towards Deputy Gelhaus
and his partner, thereby causing the barrel of the rifle to turn towards them.
Deputy Gelhaus, being acutely aware of the damage that can be caused by an
AK-47 round, resorted to the only force he had available to deal with an AK47, the discharging of his firearm until the threat was stopped.
In order to justly charge and convict Deputy Gelhaus of a crime, It would
be our burden to prove beyond a reasonable doubt that he did not act in selfdefense or defense of others when he shot and killed Andy Lopez. "No citizen
can fairly expect to draw a gun on police without risking tragic consequences.
And no court can expect any human being to remain passive in the face of an
active threat on his or her life." Elliott v Leavitt, supra, 99 F.3d at 644. In
light of the evidence and law espoused above, we would be unable to carry
this burden.

IX.

CONCLUSION

The events of October 22, 2013, are absolutely tragic. A 13 year old
boy was killed by an experienced law enforcement officer. The loss of this
young life under these circumstances is a loss for all of us and this community
will be forever changed because of what happened that afternoon. Questions
will remain with regard to the facts that have been determined through this
investigation, and questions will continue with regard to what the community
can do to avoid another tragedy like this.
· Yet, as stated early on, the responsibility of this investigation and report
is solely to determine whether criminal charges are warranted based on the
available evidence.
That evidence establishes that while in the lawful
performance of his duties, Deputy Gelhaus was faced with a highly
unpredictable and rapidly evolving situation.
Given his training and
experience, he believed, honestly and reasonably, that he was faced with a
"do or die" dilemma; wait for the subject to fire what he believed was a deadly
weapon and risk he and his partner being shot and killed, or fire his weapon
when the threat was turned toward him. Here, the Implementation of lethal
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force was a reasonable response under the circumstances. Therefore, the
actions of Deputy Gelhaus were lawful and no criminal charges will be filed
against him at this time.
###
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